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FAMILY LAW AND EGG DONATION

By Susan Katzman

Bevisiting Nontraditional Families

In CITATIONS' October issue, Commis-
sioner Young reported on dissolutions
filed pursuant to California’s Domestic
Partnership Act.

In this issue, we continue to review issues
affecting nontraditional families. Susan
Katzman's article, “Family Law and Egg
Doﬂatioﬂn ﬂddf:EE:s l:gﬂl concerns D‘F
ﬁ.m“j.:E fJ:lat use c{rtﬂlﬂ E).l'mE OF aEEIEth
reproduction technology.

In December, Maria Capritto provides an
overview of property transfers between
Diomestic Partners.

l ]sing an egg donor or surrogate may
increase your clients’ chances of building

a P:l.l'nl]:i. Bl_lt whﬁl' are l'h.c ]cgﬂ aspccl‘s Df
using such assisted reproductive technologies?
CCLU .VOLU' dicnrs bc sure fhﬂr fhc:v wll] Slm:f-s
:].l'ld fom‘f l:t chCJ Llsi\'c]:r' Prcs lecd w bc rhC
legal parents, and that they will have physical
and legal custody of the children they intend

to parent?

Thc ]Cgﬂl Sragc Surroundjng ng doﬂﬂrjon
:].l'ld sL‘l.l'l'Dglc :l' js G.Cri\-'t' S.nd C’\'DJ\'ing. I_rnllkﬂ
sperm donation, egg donation in California
has not been codified, bur is instead basad on
case law. Courts have looked ro the written
:]g[tcmcl’ll‘s me’ECﬂ d’].c lnmﬂdﬂd [_‘Alrcnl’s aﬂd
l'h: ng d.onor [:].l'ld rh: cgg dﬂnof‘s hl.]sl}lnd\.
if she is married) in determining the intent of

l'hC PG.lTiCS as w p:].rcnmgc.

In Jokwson v. Calvere (1993) 5 Caldth 84,
l'hC ln[\:ﬂd.cd par\:ﬂl’s :].l']d a suffogafc slg.l'lcd a
COonract me']d“'lg l'h:ll‘ rhc Surmgl[t would
bC ]mPlan[Ed Wlfh an cmbl’\'o Cl’:cll‘\:d b" rhC
SPCrm Df rhC Jnttnd:d fﬂrh.:r ﬂ.nd rh.:‘ ng Of
the intended mother. The surrogate would
relinquish to the intended parents any parental
Clalm oa Ch]Jd born. Mttf mJﬂriOns bcm’t‘cﬂ
the parties deteriorated, the intended parents
Flch a 13“'5“‘[[1 Sccl{jng a dcc]ararion rhc}'
were the legal parents of the unborn child.
The surrogate also filed an action seeking a
dccl:]:atjon l'h.ﬂl' ShC was l'h.c mol‘h:r OE l‘]‘l:
child. The court conduded, “although the
[Uniform Parentage] Act recognizes both
gtn:rjc coﬂsangujnjf:"_ aﬂd gJ\'ll‘lg le’l‘h as
means of establishing a mother and child

relationship, when the two means do not
cDj chd: “'l onewoman, Shc Who lnmﬂdﬂd o
procreate the child-that is, she who intended
to bring about the birth of a child thar she
intended to raise as her own—is the narural
maother under California law.” Footnote 10
to this case states, “in a true ‘egg donation’
siru&rioﬂ\ wh:rt‘ a WoIman gcsl‘al‘ts lﬂd gj\'ts
birth to a child formed from the egg of
another wornan with the intent to raise the
child as her own, the birth mother is the
ﬂarmﬂl mod-lcr U.nd.cf C&li{ofniﬂ Jﬁ“’.“

With a properly drafred agreement, your
chcan can bc mmnﬂbll"— assufcd l']'l:ll' thcll'
intention to be parents of a child conceived
with donor cggs will be upheld. The agree-
ment ShOI.IJd chﬂ.l'lV :].I'Ld“'J tJ'L ccfn]jnr_‘r‘ dcm]
rh.c inr\:l’ll‘]‘ons; l'llghfs\ rcspons‘lbﬂ‘lﬂlc& an.d
Dbl-lgll"lons Df l'h.c parl‘jcs.

Besides a starement of the partiss” intention
that any child born from the donated eggs
shall be the child of the intended parents,
thcl’: are Dl‘h:r j$|.l:5 ﬂ-].af ShDLlld bC cm’t[\:d
jn l‘h: :]g[tcm:nr. A.lthngJ-l thls is not an
exhaustive list, the agreement should include
the financial responsibility of the intended
P:].l'crll's,' l‘hc cgg d.onor‘s &c :].l']d “'hﬂf fh:
fee cowvers; contact with the donor for the
Purposc Uf Db[‘ﬂlﬂlng mcd.lcﬂl inﬁjl’matjon
frDJTl J'Lcl'-. LF ncccssﬂ.l—."—\ aﬁ'\rl’ a Ch]]d JS bDfn
from the donated eggs; the disposition of any
Cmb:}'\:‘s I.'J.'L:!.r WIJ.J not bc I.'I.'anS.Ftrrcd. w I.'].'LC
intended mother ora surrogate; the extentof
medical and psychological screening; medical
jnsufﬂ.ﬂcc; iﬂform:d cDDSCnl", and “’J‘LOSC
name will be on the birth certificare. A
court proceeding is not necessary to establish
maternity. When the assisted reproduction
involves a gestational surrogare, either using
an egg donor or the intended mother’s egg,
a court Ol'd.cl' is ncccssﬂ.l—."— to C'Smb.llsh fhﬂr
the intended parents’ are the legal parents;
rhﬂl' ncjfhcf l'hC SLLl'ngClh: nor hcf husban.d
has any legal rights or responsibilities; and
that the intended parents’ names will be on
the birth certificate.

Same sex partners “who have chosen to
share one another's lives in an intimare and
cornmitted relationship of mual caring”
(Fam. Code, § 297) and have a common
residence (5.} can file with the Secretary of
State a “Declaration of Domestic Partner-

ship™ (Fam. Code, § 298). “The rights and

obligations of registered domestic partners
with respect to a child of either of them shall
l:x rhc same as rhosf OESPDL]RS-“ (Fa.lTl. CDCI.C\
§297.5(d).)

In Augusr 2005, the California Suprcmc
Court decided three cases involving former
same-scx couples with disputed parental rights
or obligations. It said “We perceive no reason
why both parents of a child cannot be women.
That result now is possible under the current
version of the domestic partnership statutes,
which took effect this year” (Flsa B v
Suprn'w Conrt (2005) 37 Cal.4th 108, 119,
See also, KM v EG (2005) 37 Cal.dch
130; and Keitiwe H. v Lisa B (2005) 37
Cal.dth 156.) Based on these ru]jngs and
the California Domestic Partnership Ace, full
parental status may be accorded to cach of
rwo mothers for the same child without an
adoption procedure,

Susan Katsman i an attormey in the Ventura
County avea. Her practice is focused on awtsted
reproductive law e the areas of egg donation
and survegacy.  www.swsankatzman law. com.
While this article is intended to provide belpfil
inﬁ-rma:ﬁom you showld conselt zbroﬁm:o}m&'
(medical, psychological, and legal) to addressyour

particular stuation and concerns.

Sperm donation is addressed in the Family
Code. The requirements for the intended
father to perfect his rights are in Section
7613, Subsection (a) stares, “If, under
the supervision of a licensed physician
hushand, a wife is inseminated artificially
Wlfi'l semen doﬂﬂtcd b)' 4 man not h:r
husband, the husband is treated in law
as if he were the nanural father of a child
ﬂ..l.cmb)' Wnccl":d. .--” Subsccﬂoﬂ (b)
states, “Lhe donor of semen provided to a
licensed physician and surgeon for use in
a.l'tiﬁdal iﬂEf_miﬂat{Oﬂ l]f‘ a woman o‘d-lﬂr
than the donor’s wife is weated in law as
if he were not the natural father of a child
thereby conceived.”




